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STATEMENT OF 
QUESTIONS PRESENTED 


. 1. Does the acquisition of real estate with known 
and marked boundaries, and the use and claim of own- 
ership to the same for the requisite statutory period, 


establish adverse possession ? 


2. Will isolated acts, spaced over the years by 
the holder of the record title, prevent the period of 
adverse possession from running, particularly where 
such acts are just as indicative of non-claim of own- 


ership as of claim of ownership ? 


3. Will the mere infrequent stepping down on 
the disputed strip by the record title owner, by use 


of a ladder, bar the running of the adverse period ? 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 14, 695 


LAWRENCE N. BRANDT, 
ROBERT G. PRODERICK, and 
ELIZABETH PRODERICK, 
Appellants 


Vv. 


A. JAMES ROBERTSON, 
Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


On May 14, 1957, the Appellee, A. James Robertson, filed his 


amended complaint in the District Court, charging trespass and seek- 


ing an injunction. Answers were filed by the Appellants, Lawrence M. 
Brandt, Robert G. Proderick, and Elizabeth Proderick. 


Upon the issues so joined trial was had, and from an adverse 


judgment Appellants appeal. 
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This Court has jurisdiction of the appeal under Title 28 of the 
United States Code, Sections 1291 and 1292. 


STATEMENT OF THE FACTS 


In the year 1903 one Harry Wardman built houses in that section 
of the District of Columbia known as Georgetown. These houses were 
erected in the 3000 block of ''Q" Street, N. W. 


The Appellee and his family rented and occupied 3018 "'Q" Street, 
N. W. during that year. During the following year he purchased this 
home at 3018 "Q"' Street, N. W. The tax records describe the land 
upon which this house was built as Lot 304, in Square 1269. This lot 
was further described in a plat in the Office of the Surveyor for the 
District of Columbia as having a frontage on "'Q" Street of 20 feet and 
running south to the rear line of the lot a distance of 120 feet. How- 
ever, a brick retaining wall was erected some 11 feet north of the south 
lot line, and this wall was built at the time of the construction of the 
house. There was built on said retaining wall a wooden fence. The 
land south of the retaining wall was between 4-1/2 feet and 5 feet below 
the level of the rear’yard, and the rear yard was all north of said re- 


taining wall. 


One Henry H. Dodge, during his lifetime, owned the land to the 
south of said Lot 304, in Square 1269. After the death of Dodge his 
representative conveyed the land south of said lot to one Nicolson. 
This conveyance took place in 1906, and the land being conveyed was 
described as that land bounded on the south by a fence along an alley 
some 240 feet from 30th Street, and bounded on the west side of said 
land by a wire fence running almost 132 feet to the south face of the 
retaining wall. The land was further bounded by the retaining wall for 
a distance of 120 feet, and then along certain fences to the point of be- 


ginning; but such areas are not in dispute and the boundaries on that 


side of the land are unimportant for the purposes of this case. 
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In the year 1910 Nicolson conveyed the land to the south of the 
retaining wall, including that portion of Lot 304 which was south of the 
retaining wall, to Louise Beall Gwynn. The conveyance by Nicolson 
was by metes and bounds, and used the retaining wall as the north line 
of the lot. 


During the year 1914 the Appellee purchased Lot 305 in Square 
1269, which land was improved by 3020 "Q" Street, N. W. The retain- 
ing wall above mentioned ran south of the house at a point which was 
some 11 feet north of the lot line. There was also a fence built on this 
retaining wall, and the land north of the retaining wall was between 
4-1/2 and 5 feet higher than the land south of the retaining wall. The 
land south of the retaining wall was included in the conveyance from 
the representative of Dodge to Nicolson, and from Nicolson to Gwynn. 


Louise Beall Gwynn, after her acquisition of the property from 
Nicolson in 1910, used the land as part of a garden and playground for 
her family. Mrs. Gwynn put in a flower garden and planted poplar 
trees along the retaining wall to hide the backs of the red brick houses 
on "Q" Street; and she also planted and cultivated rambling rose bushes 
which climbed up the brick retaining wall. She dug out and put special 
dirt in a section, and there put in rose bushes. These improvements or 
cultivations were all completed by the year 1921. The rose bushes 


were maintained until Mrs. Gwynn died in 1955. 


Mrs. Gwynn also built a red brick wading pool or lily pond in the 
garden near the retaining wall. Mrs. Gwynn employed a gardener to 
take care of this yard. Mrs. Gwynn's house faced on 30th Street, and 
between the date of acquisition in 1910 and the date of her death in 1955 


the grounds of her house had clearly defined boundaries. The bound- 


aries consisted of a fence along the line of an alley on the south side of 
the property, a line of a wire fence and a hedge along the west side of 
the property, and the retaining wall along the north side of the property 
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for 120 feet, and then fences to mark off the remainder of the land. 
These boundary markers remained or were renewed from 1910 until 
the date of her death in 1955. 


The heirs of Louise Beall Gwynn conveyed to Appellant, Lawrence 
N. Brandt, and others, the lands owned by her in Square 1269, which 
included the strip of land in dispute herein. The present Appellants are 
the immediate holders of the title obtained by them through conveyances, 
all of which contain the strip of land in dispute herein. 


But during the entire period from 1910 until the present date the 
_ Tax Assessor has billed the Appellee for Lots 304 and 305 in Square 
1269, and the Collector of Taxes has collected taxes on the land and 


premises included in the said lots. 


The claims of the Appellee as to acts of dominion over the dis- 
puted strip will be detailed and discussed in a portion of the argument. 
The trial court decided that the Appellants did not have adverse posses- 
sion of the disputed strip, and found for the Appellee. From this judg- 


ment the present appeal was taken. 


ASSIGNMENT OF ERRORS 


1. The findings of fact by the trial court that Appellee had assert- 


ed ownership of the disputed strip was erroneous. 


2. The finding by the trial court that the Appellants had not estab- 


lished title by adverse possession to the disputed strip was error. 


SUMMARY OF ARGUMENT 


Where boundaries are fixed by clear markings, and the property 
contained within those boundaries is assumed to be the property of the 


purchaser, and such purchaser occupies and uses said land within the 


boundaries for the requisite number of years, adverse possession is 
established. 
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Although the payment of taxes is "powerful" evidence of owner- 
ship, yet where taxes are paid for a house and lot by lot and square, 
and by inadvertence or error the boundaries are assumed to be 11 feet 
less than the platted area, the payment of taxes by the owner in sucha 
case is entitled to very little weight, particularly where adverse user 


is established by another. 


Where a gentleman of ninety-two years of age testifies as to 
events that happened prior to 1908, and confuses such events with what 
happened in 1930 or 1945, his testimony must be scrutinized carefully, 
and is entitled to little weight insofar as claim of ownership by virtue of 


such acts is concerned. 


ARGUMENT 
THE EFFECT OF THE TAX PAYMENTS BY APPELLEE 


It has been said by this Court in an early decision that the pay- 
ment of taxes is "powerful" evidence of a claim of right. — Holtzman 


v. Douglas, 5 App. D.C. 397. 


The trial court was much impressed with the fact that the Sur- 
veyor had included this strip in the lots upon which Appellee paid taxes, 
and the court at one point said: 

"The thing is this, as I see it. If the report of 
the D.C. Surveyor shows that the premises 
of 3018 and 3020 include the land that is south 
of that wall, that is something. " 
Obviously the lower court thought that the tax records were compelling 
evidence and overrode the established facts. The Appellee had paid 
his taxes by lot and square and not by metes and bounds, and the taxes 
he was paying were obviously for his house and lot as used by him, and 


not particularly for the area in dispute. 


If there is unimproved land which is unenclosed, then the payment 


of taxes on that land is an obvious claim of ownership. This Court has 








said quite recently: 


'T 10] In this case it is unnecessary for us to do 
more than rule that the statute dispenses with 
the requirement that other acts of dominion by 
the claimant than the payment of taxes be con- 
tinuous throughout the statutory period, provid- 
ed the other conditions specified are fulfilled. 
It might be argued that the language is suscep- 
tible of an even broader construction, but for 
the purposes of this case it is sufficient to hold 
that title is established when the claimant, as 
did the plaintiff here, shows with respect to 
property of this character that for fifteen years: 
(1) it was assessed to him or his predecessors 
in claim; (2) he or they have regularly paid 
the taxes; (3) he and they have exercised other 
acts of dominion over the property, though not 
necessarily continuously during the entire 
period; and (4) no one else, including the 
holder of the legal title, has done so."' — 
Faulks v. Schrider, 72 App. D.C. 308, 114 
Fed. 2d 587. 


In this case certainly someone else indicated thatshe was claiming or 


owned the property. 


THE EFFECT OF THE FIXED BOUNDARIES 


There would be more strength to Appellee’s position if it had not 
appeared that Mrs. Gwynn thought that she had obtained title up to the 
retaining wall. There can be no doubt but that Mrs. Gwynn was not 
using the disputed strip provisionally, but was exercising dominion over 
land which she thought she had obtained by deed. 


In Ervin v. Brown, 102 A. 2d 806, 204 Md. 136, ina case some- 
what similar to the case at bar, the Maryland court of appeals said: 


''. ,. . The modern trend and the better rule is 
that where the visible boundaries have existed 
for the period set forth in the Statute of Limi- 
tations, title will vest in the adverse possessor 
where there is evidence of unequivocal acts of 
ownership. In this view it is immaterial that 
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the holder supposed the visible boundary to be 
correct or, in other words, the fact that the 
possession was due to inadvertence, ignorance, 
or mistake, is entirely immaterial." 


and in Tamburo v. Miller, 100 A. 2d 818, 203 Md. 329, the court said: 


", . . The distinction seems to be that if the 
limits of the occupation be fixed with the inten- 
tion of claiming them as the boundary line, the 
statute runs; but if the occupation and delinea- 
tion of the boundaries appear to be merely pro- 
visional, with the intent to claim them as bound- 
aries, then the statute does not run." 





and this Court has had a similar problem before it in Brumbaugh v. 
Gompers, 50 App. D.C. 130, 269 Fed. 472, wherein the lower court's 
decision, which had been that adverse possession had not been shown, 
was reversed, and this Court was unable to accept the finding of the 
trial court that adverse possession had not been shown, the Court say- 
ing: 
"T1]. . . The evidence is uncontradicted that 
for a period of more than 30 years the eastern 
boundary of lot 13 was not the line as surveyed 
for the sale to appellees, but the line claimed 
by appellants and formed by clearly defined 
boundaries. In our view, no clearer case of 
adverse possession could be made." 

The problem which seemed to have arisen in the above cited cases 
was the absence in the deeds of the disputed areas, and even in those 
cases such absence did not affect the establishment of title by adverse 
possession. In the case at bar there is no question but that as far back 


as 1906 the owners of the land south of the retaining wall thought that 


the line ran to the retaining wall. 





Schedule of Page References to Testimony 
Supporting Appellants’ Position 


* * 2 * 
Robertson Mooers Brandt Boles Gill Kingsbury 


Wading Pool 
or Lily Pond 20 28 36 40 41 
Rose Bed 27 41 46 


Climbing Rose 
Bushes on Re- 
taining Wall 27 


Poplar Trees on 
South Side of 
Wall 21 27 


CultivatedGarden 19 27 41 


THE TESTIMONY OF THE APPELLEE 


The Appellee, to support his complaint, made claims to occupancy 
and ownership, and such testimony should be discussed in order that a 
clear picture be had of the situation: 


The Appellee, when he testified, was ninety-two years old, and on 
four occasions he referred to the retaining wall as the "division wall" 
(J.A. 11, 19, 20 & 21). It is true that at one point the reference to the 
division wall was called to his attention, and he attempted to correct 


that by saying: 
"Not the division wall — — retaining wall." 


The main objective of the Appellee in his testimony was to show 
that he had actually claimed the land south of the retaining wall, and he 
testified that although he had put a fence up over the retaining wall with- 
out a gate, he had left two boards loose so that he could get down to the 
lower strip. He claimed that he had gone down there and taken dirt for 
his wife's garden on the property north of the retaining wall. The evi- 


* 
These witnesses are either Appellee, or witnesses called by the Appellee. 
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dence shows that his wife died in 1908, and therefore all references, if 
true, would naturally be for a period prior to that time. He said, also, 
that he trimmed the trees in his back yard, and, as far as the record 
shows, this could only have occurred during the period of 1921 through 
1925, or 1904 through 1906 (J. A. 18); but the trees were all north of 
the retaining wall, and his description of having dropped tools down be- 
low the south side of the retaining wall, and having retrieved them by 
use of a ladder which he lowered and used in getting down to the lower 
level (J. A. 20), is not at all testimony which would support a claim of 
right. He went so far as to Say: 
". , . I wasn't using the land. It was inaccessible 

to me for anything except when I needed it for some- 

thing like dirt, or to pile the trash, or things like 

that."" (J.A. 12) 
Also, he testified, he continued to live at the house until his wife died, 
and that was a date in 1908; and he then testified: 


''And then I moved away and rented the house." (J.A. 17) 


He further said that he thought it was in 1948 when he returned to live 
in the house (J. A. 17). He said that he moved into the second house he 
bought in 1921, and that he lived there until 1925, a period of four 
years (J. A. 23). 


He claims that he allowed «ne loose boards in the fence to remain 
in such condition so that he could get back and forth from the higher to 
the lower level, but he also testified that when the children frequently 
pulled away the loose boards, he finally went back and nailed the boards 
(J. A. 15). The fences on top of the retaining wall, which were put 
there because he did not want the tenants' children or his children to 
fall into the lower level, were renewed from time to time by him. 


Some of his visits to the place were for the purpose of fixing those 


fences. 
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It must be borne in mind that none of these fences were south of 


the retaining wall. 


At the trial he testified that he had, in the presence of Mrs. Gwynn, 
gone down to the south side of the retaining wall and taken dirt, and he 
said that she never complained about his doing this (J.A. 13); but on 
cross-examination his attention was called to a deposition taken prior to 
trial, in which he had indicated that Mrs. Gwynn acted as if she did not 
know that he had cut certain rose bushes, and he said that he did not know 
whether Mrs. Gwynn saw him or not; and in response as to whether or not 
Robertson had cut the rose bushes when someone was there, he said: 

"I don't think there was anybody there. There 
might have been."" (J.A. 19 & 20) 

Dr. Robertson's testimony must be examined in order to be 
appreciated. It is obvious that he was confusing what he did prior to 
_ 1908 with what he did during 1956. His reference to rose bushes his 
_ first wife had planted certainly was not connected with anything after 
1908, because she died at that time. Going back over a period of so 
many years during which he was absent from the house made it impos- 

_ sible, because of his advanced age, to pin down the evidence. Naturally, 
everyone was sympathetic with this elderly gentleman, but the fact 
- remains that his testimony did not establish any of the things which the 
law required him to establish. He did not establish that he, Dr. Robert- 
- gon, had continued to assert title to the small strip of land south of the 
_ retaining wall, but he did establish that he, Doctor Robertson, had built 
a fence to divide the two properties on the retaining wall. 
The Appellee said (J.A. 13): 

"T don't remember of seeing her (Mrs. Gwynn) 

doing anything. But I was away quite a number 


of years, you know." 


The court, in its findings, said that Appellee went down the ladder to 
the disputed strip at six months intervals (Finding of Fact, 13 (f)). 





11 


The record shows that the Appellee was 70 years of age during the year 
1936. It is submitted that at the age of 70 Appellee would have had a 
great deal of difficulty in climbing trees and cutting the limbs off, and 
therefore it is reasonable to presume that his reference to climbing the 


trees in the rear yard was during a period many years before. 


It may also be noted that Appellee claimed to have made repairs 
to the fences above the retaining wall (J.A. 20). Whether or not this 
was done once or twice, or at regular intervals, is hard to determine 
from the record, but we should be able to presume that he was not 70 
years of age when he was nailing fences and climbing up and down the 
ladder. 


And finally we find the Appellee saying (J. A. 21): 


"Q. Do you have a definite memory of ever seeing 
any of your tenants do that, get dirt from the rear ? 


"A. No, I don't remember being there at any time. 
I never went there at any time more than to be 
about a day working. I painted the back fence 
and division fences myself to save expenses. I 
was living on a salary those days. 


"Q. How long ago was that, Doctor, when you 
last painted the fences? Do you remember ? 


"A. Ican't state exactly. I can't remember. 
"Q. Going back to 1930, since 1930 have you -- 


5 * * * 9 


[ The Doctor thought he had painted the fence be- 
tween 1318 and 1320 "Q" Street after 1944, but 
when he was referred to the rear fence he an- 
swered: 


"T don't remember whether I painted the rear 
fence at that time or not. ''] 
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CONC LUSION 


It is respectfully submitted that the decision of the court below 


should be reversed. 


MARK P. FRIEDLANDER and 
MARK P. FRIEDLANDER, JR. 


Rm. 502 Hill Building 
839 - 17th Street, N. W. 
Washington 6, D. C. 


Attorneys for Appellants 
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JOINT APPENDIX 


203 [Filed May 14, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


A. JAMES ROBERTSON ) 
3018 Que St., N. W. 
Washington, D. C. 


Plaintiff 
Vv. 


LAWRENCE N. BRANDT 
3021 Orchard Alley, N. W., 
Washington, D.C. 


and 


ROBERT G. PRODERICK 
3025 Orchard Alley, N. W., 
Washington, D.C. 


and 


ELIZABETH PRODERICK 
3025 Orchard Alley, N.W., 
Washington, D.C. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) Civil Action No. 1114-57 
) 
) 
) 
) 
) 
) 
) 
) 
Defendants ) 
AMENDED COMPLAINT FOR TRESPASS AND INJUNCTION 
1. Plaintiff and defendants are adult citizens of the United States 
and residents of the District of Columbia at the addresses set after their 
names. The sum in controversy exceeds the statutory pre-requisites 
of this Court. 
2. Plaintiff is the owner of lots 304 and 305 in Square 1269 of the 
Land Records of the District of Columbia, also known as 3018 and 3020 
Que St., N. W. 
3. Defendant Brandt is the owner of premises known as 3021 
Orchard Alley, N.W., Washington, D.C. which abuts 3018 Que St. 
4. Defendants Proderick are the owners of 3025 Orchard Alley, 
N. W., which abuts 3020 Que St. 





2 

9. Defendants Proderick and Defendant Brandt are each using a 
portion of land 20 feet by 11.9 feet of plaintiffs land. 

WHEREFORE, plaintiff prays: 

1. Damages in the sum of $25, 000 from each of the defendants 
for conversion of his land. 

2. Punitive damages in the sum of $25, 000 for trespass from 
each of the defendants. 

3. A permanent injunction directing return of said land. 
— 204 4. For such other and further relief as to the Court may seem 
just and proper. 


/s/ John J. Dwyer 
602 5th Street, N. W. 
Attorney for Plaintiff 


205 | Filed June 8, 1957] 


ANSWER OF DEFENDANT, LAWRENCE N. 
BRANDT, TO AMENDED COMPLAINT. 


By Order of this Court the Plaintiff was granted leave to file an 
amended complaint, and this Defendant, Lawrence N. Brandt, did not 
learn of that action of the Court nor did he receive any copy of the 
amended complaint, and on May 23, 1957, he filed his answer to the 
original complaint. He has since learned that the amended complaint 
was filed, has examined the amended complaint, and herewith answers 
the same: 

First Defense 

The complaint, as amended, fails to state a cause of action upon 

which any relief can be granted. 
Second Defense 

On March 16, 1920 the Plaintiff herein took deed for part of Lot 
304, at which time the present retaining wall was in existence and was 
the boundary of said land. The said retaining wall divided the property 
— 206 acquired by Robertson from the land which had been conveyed to 
Gwyn, and the property disputed was at that time a portion of the Gwyn 
holdings. 
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In 1905 the Plaintiff herein obtained a deed to Lot 305, in Square 
1269, but the said property had upon it at that time a retaining wall 
which divided the disputed portion of Lot 305 from the holdings of one 
Nicholson who adversely held the disputed portion. 

This Defendant is the record title holder of premises 3021 Orchard 
Court, and the disputed property is held by him by virtue of deeds con- 
veying the same as well as by adverse possession, in that for more 
than twenty-two years the defendant Brandt and his predecessors in title 
have held such property adversely, exclusively, and notoriously. Title 
is good in the Defendant, Lawrence N. Brandt. 

/s/ Mark P. Friedlander 


Mark P. Friedlander 

Rm. 502 Hill Building 

839 - 17th Street, N. W. 

Washington 6, D. C. 
Attorney for Defendants. 


[Certificate of Mailing] 


[Filed June 8, 1957] 


ANSWER OF ROBERT G. PRODERICK AND 
ELIZABETH PRODERICK TO AMENDED 
COMPLAINT 


First Defense 
The amended complaint fails to state a cause of action upon which 
any relief can be granted. 
Second Defense 
These Defendants, Robert G. Proderick and Elizabeth Proderick, 
acquired title to property described as follows, by deed dated January 4, 
1957: Parts of Lots 303 and 304 in Wardman's Subdivision of Lots in 
Square 1269, as per plat recorded in No. 29, folio 4, of the Records of 
the Office of the Surveyor of the District of Columbia, described as 


follows: 


"Beginning for the same at a point in the north 
line of Lot 244 in said square, distant 1. 72 feet 
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east from the west line of said lot, and running 
thence east along the said north line to a point 
40 feet east of said west line; thence north 11.95 
feet to the south face of a retaining wall as re- 


208 ferred to in deed recorded in Liber 3045, folio 


175, of the Land Records of the District of 
Columbia; thence west with said south face of 
said wall to a point distant 1. 72 feet east of the 
west line of said Lot 303; and thence south 
11.95 feet to the place of beginning." 


These Defendants also acquired part of Lot 244 in Beall's Addi- 


tion to Georgetown, now Square 1269 in the City of Washington, described 


as follows: 


“Beginning for the same at the intersection of 
the west line of said Lot 244, with the north line 
of a public alley as dedicated and shown on plat 
recorded in Liber No. 137, folio 111, of the 
Records of the Office of the Surveyor of the 
District of Columbia, and to be known as 
Orchard Court; and running thence north along 
the west line of said lot 54.5 feet; thence east 
1.72 feet; thence north parallel with said west 
line 50.5 feet, more or less, to the north line 
of said lot; thence east along said north line 

18. 28 feet; thence south 104 feet, more or less, 
to the said north line of said alley, to be known 
as Orchard Court; and thence west along said 
north line 20 feet to the place of beginning." 


These defendants took title by said deed as tenants by the entire- 
ties. Their predecessors in title had continuously conveyed the dis- 
puted portion of the land since prior to 1906, and the north boundary of 
their property is enclosed by a brick retaining wall which has been in 
existence for more than twenty-two years. 

The land in dispute has been exclusively, notoriously, and ad- 
versely held by adverse possession by these Defendants and their pre- 
decessors in title for the statutory period. They have good title to said 


property. /s/ Mark P. Friedlander 


Mark P. Friedlander 
4 ae * 


Attorney for Defendants. 


[Certificate of Service | 





214 [Filed August 1, 1958] 

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 

This cause having come on to be heard on the pleadings, and evi- 
dence having been adduced in open court, and after argument of coursel, 
the Court makes the following Findings of Fact: 

1. That plaintiff is the record owner of Lots 304 and 305 in Square 
1269, improved by Premises 3018 and 3020 Que Street, Northwest, 
Washington, D.C., respectively. 

2. That plaintiff acquired Lot 304 in Square 1269 in the District 
of Columbia in approximately 1904, and Lot 305 in Square 1269 in the 
District of Columbia in approximately 1914. 

3. That, prior to the year 1906, a brick retaining wall was built 
in the rear of Lots 304 and 305, in Square 1269, in the District of 
Columbia. That said retaining wall was placed on the said lots North 
11.81 feet inside the south line of said Lots 304 and 305. That the land 
north of said retaining wall was between 4-1/2 and 5 feet above the level 
of the land south of said retaining wall. 

4. That the property on said Lots 304 and 305 south of said re- 
taining wall was on the same level as the adjoining land south of said Lots 
304 and 305. 

215 9. That on to wit the 3lst day of May, 1906, one Bradley, by his 
deed, did convey to one Nicholson certain land in the District of Columbia, 
including the strip south of said retaining wall, which area was included 
in the deeds to the plaintiff. On to wit the 19th day of December, 1910, 
the said Nicholson conveyed to Louise Beall Gwyn certain land in the 
District of Columbia, including the strip south of the retaining wall, 
which strip was also included in the deeds to the plaintiff. 

6. That when the said Louise Beall Gwyn took deed to the property, 
the property was enclosed by a 240 foot fence on the south side of the 
property; by a fence on the west side of the property running north to the 
south face of the retaining wall, said 120 foot retaining wall being the 
north boundary of the said property; then south along a fence about 71.81 
feet; and then east bounded by a 120 foot fence to a fence along 30th Street, 
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said 30th Street fence running 60 feet south to the 240 foot fence bounding 


the south side. 

7. That the said Louise Beall Gwynn departed this life in 1956, 
and her heirs at law, on to wit April of 1956, conveyed the property to 
the defendants, Brandt and others, including all lands owned by the said 
Louise Beall Gwynn in Square 1269. That thereafter a portion thereof 
was conveyed to the defendant Brandt, which portion included a certain 


area of that strip south of the retaining wall. 


8. That the defendants Proderick, on to wit the 8th day of January, 


1957, received a deed which appears in Liber 10789, at folio 179, of the 


Land Records of the District of Columbia, and which deed expressly con- 


veyed a portion of the disputed strip. 

9. That defendant Brandt is using an area measuring twenty feet 
in width and extending 11.9 feet south of a retaining wall of brick con- . 
struction, which area is located in Lot 304, Square 1269, in the District 
of Columbia. 


216 10. That defendants Proderick are using a portion of the area 


measuring twenty feet in width and 11.9 feet south of a brick retaining 
wall, which area is located in Lot 305, Square 1269, in the District of 
Columbia. 

11. That the land noted in Findings Nos. 9 and 10 is that which is 
here in dispute. 

12. That plaintiff, by reason of his profession and occupation, 
was required to be away from the District of Columbia for intervals up 
to two months at a time during the years involved in this case. 

13. That the plaintiff has exercised the following acts of dominion 
over his hereinabove-described land, to wit: 

(a) Plaintiff has paid from the time of his purchase, and 
is still paying, taxes on said land. 

(b) Plaintiff erected fences and renewed the same on and 
over the retaining wall on his property. First fences were 
of wood, and later of wire. These fences were to prevent 


small children from falling off the yard north of the retaining 
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wall. Plaintiff left the fences in such a condition that 


he could easily gain access to the ground south of the 


retaining wall by means of a ladder. 

(c) From time to time, plaintiff went down to the 11.9 
foot strip below the retaining wall to get dirt for the 
planting of flowers. 

(d) Plaintiff's wife planted roses along the south side 

of the retaining wall. 

(e) Plaintiff, while working on the 11.9 foot strip below 
the retaining wall, on several occasions spoke with Mrs. 
Gwynn, who at no time made any objection to his working 
or being on the said strip. 

(f) Plaintiff went down to the 11.9 foot strip approxi- 
mately at six month intervals to check on repairs. 

(g) In 1956, plaintiff staked out the line of his property 
south of the retaining wall, and as soon as he found that 
defendants had violated said line, he took steps to protect 
his interest in said property, below the retaining wall. 
(h) Plaintiff,on purchasing the said Lots 304 and 305 in 
Square 1269, in the District of Columbia, measured the 
land he received and knew and treated same as his own. 

14. That after the conveyance by deed of 1910, the said Louise 
Beall Gwynn did the following acts in her assertion of ownership over 
said land: 

(a) Built a lily pond near and south of the said retaining wall. 
(b) Planted a rose bed and garden partly within the disputed 
area. 
(c) Cultivated and worked the garden and bed so planted 
from approximately 193C until the date of her death in 1956. 
Upon the foregoing Findings of Fact, the Court makes the following: 
218 CONCLUSIONS OF LAW 
1. That there was no fraud or collusion or intention to undercut 


or cheat anyone in defendants’ use of the land. 
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2. That neither defendant Brandt nor defendants Proderick have 
established title in themselves to the disputed land by reason of adverse 
possession during the years from which the plaintiff bought his property 
up to and including the death of Mrs. Gwynn. 

3. Plaintiff is entitled to an injunction restraining defendant 
Brandt from use and occupancy of that portion of the land here in dis- 
pute found in Lot 304, Square 1269, in the District of Columbia. 

4. Plaintiff is entitled to an injunction restraining defendants 
Proderick from use and occupancy of that portion of the land here in 
dispute found in Lot 305, Square 1269, in the District of Columbia. 

It is, therefore, this lst day of August, 1958 

ORDERED that the defendant Brandt cease herewith to use and 
occupy that portion of Lot 304, Square 1269, in the District of Columbia, 
in dispute herein, and that the defendants Proderick cease herewith to 
use and occupy that portion of Lot 305, Square 1269, in the District of 
Columbia, in dispute herein. 

AND IT IS FURTHER ORDERED that the plaintiff shall recover his 


costs in this action. 


/s/ Joseph R. Jackson 
United States District Judge 
By Designation * 
August 1, 1958 


“7 A Senior Judge of the United States Court 
of Customs and Patent Appeals, sitting by 
designation pursuant to the provisions of 
§294(d) of Title 28, United States Code. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


1 Washington, D. C. 
Monday, June 23, 1958 
Before Judge JOSEPH R. JACKSON at 2 p.m. today for trial. 


bd * sd x x * 
16 A. JAMES ROBERTSON, 
the plaintiff, being first duly sworn, was examined and testified as 
follows: 
DIRECT EXAMINATION 
BY MR. DWYER: 
% *K 5 x x * 
17 Q. What is your name and address, sir? A. My name is A. 


James Robertson. Iam a doctor of science. I don't give pills. 

Q. What is your address, sir? A. My address is Post Office 
Box 3642, Georgetown Station, for my mail. I live at 3018 Q Street, 
the second floor. Those houses, 3018 and 3020, are two apartment 
houses, one above the other. I live on the second floor, at 3018 Q 
Street, when Iam in Washington. I am here about four months of the 
year. 

Q. That is in the Northwest, in Washington, D.C. ? A. North- 
west, yes. 

Q. How old are you, Doctor? A. I was 92 years old the first 
of May, 1958. 

Q. Do you recall, sir, when you bought these houses? I will 
first direct your attention to 3018 Q Street, Northwest. 

* 5 * 5 * ok 

18 A. In 1904. It may have been the beginning of 1905. 

Q. And have you owned that property ever since? Ae I have 
owned that property ever since. 

Q. And directing your attention to 3020 Q Street, Northwest, 
Washington, D.C., do you own that property? A. I do. 

Q. When did you buy that property? A. In 1914 or 1915, just 
before the First World War, just while the First World War was going on, 








1¢ 


or just before that -- 1914. 
Q. And have you owned that? A. Ever since. 


cs 7% * a ae ss 
19 Q. Now have you been paying the taxes on those pieces of property ? 
A. Ihave. 


@. Ever since you purchased them? A. Ever since I purchased 
them. 

Q. Now, sir, would you tell us what the area of those pieces of 
property was? A. Each of them has 20 foot wide and 120 foot deep. 
There is that much on the plot where I bought it of the real estate com- 
pany that advertised it for sale. 

Q. How do you know, sir, that they are 20 feet wide and 120 feet 
deep? A. Well when I went there, I didn't measure it. But when the 
house was for sale, after I had been there a few months, and I bought it, 
because I liked to live there, I took a tape and measured in from the 
sidewalk to the cellar door, including the basement. And from there I 
measured down the alley and clear out to the retainer wall. And I found 
it was about 108 foot or a little over, something like that. And so Ward- 
man talked to me. 

% * x cs aK cd 
‘220 Q. It is 108 feet to the retaining wall, and how much land is there 
| beyond the retaining wall? A. Exactly the same size, the two houses. 

Q. Iknow. But how many feet are in back of the retaining wall, 
if any? A. From the retaining wall to the division line? 

Q. Yes, sir. A. It is nearly 12 feet, I think. 

Q. Did you measure that? A. Yes. I wanted to see how much I 
owned beyond, because I had to go beyond, in my property down there, 
to get dirt. The back yard was all this clay. There had been the excava- 
tions to form the basements, that had filled in to the retainer wall. And 
when my wife wanted to plant flowers or fill flower pots, I knocked a hole 
through the fence, and set|down the stepladder, and went down there and 
dug up the dirt. And I would set it on top of the retaining wall, and my 


wife would take it and put it where she wanted to use it. 














1 
Q@. You mentioned a wall or fence there. How did that fence 


come to be there ? 
THE COURT: You had better make a distinction between the 


fence and the wall. 
* * ae bs * * 


Q. Now how about the fence? A. The fence on top of that was 
put there because the tenants, the children would fall over. And my 
children -- I had three small children; one was born there -- and they 
would fall over if I didn't have a fence. 

Q. How often did you go down there to the lower part of the lot ? 
A. When I was living there, after I bought the house, I lived there until 
my wife died, in I think October in 1908. During that time there was 
scarcely a week, except bad weather, but what I would go down there for 
some reason or other -- to get dirt. Flowers wouldn't grow in the back 

yard next to the back wall. So my wife, she went below and planted 
roses, along the retaining wall. 

Q. Allright. Now after you moved away from there, how often 
did you go back? A. Well, I would go there; there would be repairs 
continuously. 

Q. What sort of repairs? A. Why, the back of the house; and 
also for the fences and the division fences. They would take the boards, 
the tenants would, off the division fences, and use it for kindling wood 
or other purposes; and then I would have to go back and repair them. 
And then there were two large trees, right where the retaining wall 
stands there now -- there were when I bought the house -- two large 
trees, and the limbs from those trees darkened the back yard so that 
things wouldn't grow. So Iclumb up in the trees and would cut the limbs 
off, and let them fall down. About half of them would fall beyond the 
division wall and half inside. 

Q. You refer to a division wall, Doctor. What do you mean ? 
Dividing line? A. Not the division wall -- retaining wall. About half 
of them would fall beyond, on my land beyond; and some of them went 
way beyond the 11 foot of my land beyond the retaining wall. They 

would go up there 20 foot away. They were very large trees, and 


I would cut limbs off that were four inches in diameter. 
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Q. Did you keep the lower part in any type of order? Did you 
clean it up, or anything? A. While I lived there I used those limbs for 
kindling wood, andI cut them up. But the small limbs, I just left them 
against the wall, and on my land down there. I wasn't using the land. It 
was inaccessible to me for anything except when I needed it for some- 
thing like dirt, or to pile the trash, or things like that. 

Q. When you purchased these houses, you knew that land was 
situated the way it was, did you not? A. Absolutely. 

* * * ae a a 

Q. Now, Doctor, at the time you bought the first one of these 
houses, you were familiar with the heighborhood, were you not ? 

THE COURT: What year was that, Mr. Dwyer ? 

MR. DWYER: It was 1904, or 1903, sir. 

THE COURT: All right. 

BY MR. DWYER: 

Q. You were familiar with the neighborhood before you made 
your first purchase, were you not? Is that correct? A. Yes, you are 
correct. 

Q. And did you notice any use being made by the owners of the 
Gwynn property of the lower section of your lots? A. I think there was 
weeds there and grass there. I know the soil was good, because I went 
down and dug it and used it. And I would pick out the places where the 
soil looked the best. 

Q. Let me ask you this. Did you know Mrs. Gwynn, the late 


Mrs. Gwynn? A. Yes, I knewher. She was avery pleasant personality. 


@. And she owned the land immediately to the rear of both of 
your houses, did she not? A. Yes. 

Q. Did you ever talk to her? A. Yes. 

Q. Did you ever talk to her about your respective properties ? 
A. Well, yes. She complained about my children going down my step- 
ladder and running across her back yard to go down to the drugstore to 
buy papers, instead of going around by the street. And I advised her, I 
said I would give them orders not to. But I advised her then, the only 
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way she could be sure that children wouldn't run over her back yard, 
either mine or other children, was for her to build a barbed wire fence 
along the division line. But she never seemed to do it. 

Q. Allright, sir. And did Mrs. Gwynn have a garden? A. She 
had some garden there, part of the time that I was there. 

Q. And where was the garden with respect to your property, sir? 
A. Forty or 50 feet, maybe a hundred feet, farther south, back of the 
house that she lived in. 

Q. Now was she ever out in the back yard at the same time that 
you were in the lower section of your yard? A. Oh yes. Many times 
she would see me digging dirt there. 


Q. And did you have conversations during those times? A. No 


more than to say "Good morning." I think she asked me once how to get 


permission to look through the telescope at the Naval Observatory. And 
I explained to her how she could. 

cs * aK *K bd a 

Q. I see. Now at any time when you were in your lower section 
of your yard, and she was out there talking to you, did she ever object 
to your doing any of the work on your property? A. Never once, and 
never hinted at it. 

Q. Did she ever tell you that was her property? A. Never. 

Q. Did she ever do anything to that property that you saw her do ? 
A. I don't remember of seeing her doing anything. But I was away 
quite a number of years, you know. 

THE COURT: At one stretch? Continuously for a couple of years? 

THE WITNESS: I was away ? 

THE COURT: Yes. 

THE WITNESS: Oh, I would come back to repair the houses. 

27 THE COURT: You weren't away for an entire solid period of a 

couple of years? 

THE WITNESS: No. I doubt if at any time it exceeded two months. 


I had to go back there for repairs, and changing tenants. 
* * * * * 
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BY MR. DWYER: 

Q. Did there come a time in 1955 or 1956 when you erected any 
kind of a barricade or anything on your property? A. Why, when they 
started to build -- 

Q. Yes or no, first. Did you or did you not? A. I did. 

Q. Do you know when that was and why you didit? A. Well, I 
was just starting to go to California for my health. And to be sure they 
wouldn't trespass on my land, they would make a mistake in the division 
line, I went out there. I hired a man named Hoar -- Leonard C. Hoar: 
I showed him where to put them. I put in little stakes, along there 
where the division line came -- and also tp pile wood. I had one of 
those trees cut down, and the wood was piled along the central fence, 
behind 3018 Q Street. He took a lot of that wood, maybe a half a cord, 
or maybe more, and laid it along that line, so there would be no mistake. 

Q. Did you help him do that? A. I wasthere. I was too old to 

28 handle wood very well. That is the reason I hired him. 

Q. Did you mark out the boundary line of your property? A. Yes, 
I did. 

Q. How did you know where the boundary line was? A. Well, I 
remembered when I first bought it, it was nearly 12 foot beyond. I 
measured out the same, nearly, well, 11 foot and a half to be sure I 
wasn't trespassing. 

Q. Yes, sir. A. And put the stakes along there. 

Q. Now do you know what happened to that barricade or the stakes 
or the wood or whatever it was? A. Well, I don't know. I went on to 
California. And when I came back, I found it all built on. 

Q. And when you say "built on, "" what do you mean? A. I mean 
they included in the yard that went from the houses that were built just 
south of mine, and they just put another wall right up against my re- 
taining wall -- a board wall or some pickets or something. It is there 
now. 


2 * * * * * 


31 CROSS EXAMINATION 
BY MR. FRIEDLANDER: 
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Q. Dr. Robertson, this retaining wall was in existence at the 
time you bought both of the houses, was it? A. Yes. 

Q. And you build on the retaining wall a fence, did you not, Doctor? 
A. There was a fence built there when I bought the house, on the retain- 
ing wall. 

Q. Did you renew that fence? A, I think I removed that several 
times, because the tenants’ children would fall over that and we were 
liable for damages, they told me. 

Q. Doctor, I am only interested in what you did. A. Certainly. 

Q. And you tell us you renewed that fence -- in other words, you 
replaced it from time to time? 

ad * * x x ae 

Q. Doctor -- excuse me -- didn't you put a complete fence up, 

without a door? 

THE COURT: Without a gate, you mean? 

THE WITNESS: I didn't put a gate there. 

THE COURT: Did you leave it open? 

THE WITNESS: I left two boards loose. 

THE COURT: I see. 

THE WITNESS: And stood them up there. But after a while the 


tenants complained that the children would take the boards away, and 
then I would nail them. 
- BY MR. FRIEDLANDER: 


Q. And then did there come a time when you substituted a wire 


fence for the board fence? A. I don't remember when I substituted. 

THE COURT: Did you? 

THE WITNESS: There was a substitution, yes, and I had to make 
the substitution. 

THE COURT: Why? 

THE WITNESS: They complained it had rotted out, or something. 
So I had to do the repairs. I hired it done. 

BY MR. FRIEDLANDER: 
Q. And when you had the wire fence up, were you able to remove 


part of the wire in order to get down on the south side of the retaining 
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wall? A. On that end there, I just doubled it up, you know, when it r 
come to the middle of my lot. I lived on the second floor, and my back 
33 yard was the east side of that. Well, right next to where those 
trees stood, I would raise up that fence, stretch it or some way or 


another, put sticks under there some way or another, so I could go 


through. 
And I think when I went down there, at times I had to cut off and 
put it in two and then bent back, and then I would bend it backwards. And - 


then I would bend it backwards after I would go down there. 

That was while I lived there there was a board fence, the first 
fence. But I went back and lived again in 1921 at 3020 Q Street, be- 
cause the house I was renting from a family, I went back there because 
I had no place to move until I bought another house near the Naval Ob- 
servatory, in 1925. It was four years I lived there with my second wife. 
My first wife died. . 

THE COURT: All right. 

BY MR. FRIEDLANDER: 

Q. Doctor, how high is that retaining wall from the land in the 
south of it? 

aC * * * K x 

THE WITNESS: About four and a half or five foot high. 

THE COURT: Is it made of stone? 

«34 THE WITNESS: No. I think it is brick. I am not sure. 

ae x cs * * aK 

THE COURT: Was it grouted or mortared, the brick or stone? 
THE WITNESS: Iam not sure. I think it is brick. Iam not sure. 


THE COURT: How are the bricks held together? : 
THE WITNESS: Oh, they would be held together by mortar. , 
* * * * * * - 

BY MR. FRIEDLANDER: WA 


Q. Doctor, when did you first move into this house? Do you 


recall? 


5 ** * * * * 


17 

THE WITNESS: In the fall of 1903 or the spring of 1904. 

THE COURT: Shortly after you purchased it? 

THE WITNESS: No. I rented the house before I purchased it. 

* * * oe ba ae 

THE COURT: I thought you purchased it in 1903. 

THE WITNESS: No. I purchased it in 1904, I think you will find. 

sd xK *  d * aK 

BY MR. FRIEDLANDER: 

Q. Doctor, after you bought the house in 1904, did you live there? 
A. Yes, and I was living there when I bought it. 

Q. Did you continue to live there? A. I continued to live there 
until my wife died. 

Q. That was 1908? A. October, 1908. 

* a * * * *x 

Q. And did you move? A. And then I moved away and rented the 


house. 


me * * * * 


Q. Now during the period from 1908 or 1909 when you went else- 


where, where else do you remember that you lived? Or, to put it this 
way, do you remember when you returned to the house, 3018 ? 


* ~ x * *x * * 


A. Well, that was, to live there permanently, after my wife died, I 
lived there since 1945. 
* ak * *« x xK 
37 Q. All right. You never returned to live at 3018? Is that right? 
A. I never was there until Iam living there now. 
Q. And when did you move in? 


* * * 


A. I think it was 1948. 
* * * * pd * 
38 Q. Let's come to that ina moment. But let's get rid of 3020 now. 
You also owned 3020 Q Street? A. Yes. I bought that as an investment. 
Q. Did you ever live there? A. Yes. 
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Q. When did you live there? A. I moved back there in 1921 when 


a house I was renting in Virginia was sold. And I moved there tem- 


porarily. 

Q. How long were you there? A. From 1921 until 1925, when I 
bought a house up near the Naval Observatory. 

@. In other words, as far as 3020 Q is concerned -- A. In round 
numbers, four years I lived there. 

Q. Four years. Now on periods that you were not in the country-- 
do you recall being away from the country at any time? A. Yes. 


a e xx * me 
39 Q. Did you have a real estate firm handle this property for you? 
A. Yes. 


Q. What was the name of that firm? A. J. McKenney Berry; 
but he didn't open all the time. And I think there was a Moore & Hill 
handled my property once. And I think he was succeeded by Shannon 
and Luchs. 

54 * % ak bd aK 

Q. Who would take care of repairing the property? The real 
estate firm that you employed? A. The real estate man would take care 
of it partly. But when it come to trimming the trees, it was too expen- 
sive. And I could climb the trees myself in those days as well as anyone 

— 40 else, and I would do the repairing myself. 
| Q. When was this that you climbed the tree and trimmed the tree? 
What year? A. I did it when I first moved there. 

Q. In 1908? A. And every two or three years I would come back 
and trim it. 

Q. You are speaking now of trimming the tree of something that 
happened in 1904, 1905 and 1906? A. Yes. But I trimmed the tree as 
late as when I lived at 3020 Q Street. 

@. When was that? 1921? A. When I lived there from 1921 
until 1925. 

Q. This tree that you trimmed, that was on the north side of the 
retaining wall, wasn't it? A. There were two trees, and they were 
just on the north side. I think they extended into the retaining wall. Iam 


not sure. 
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Q. But the trees were growing in your back yard north of the 
retaining wall? Is that right? A. Yes. 

* * * * 2 2k 

41 THE COURT: Where was the trunk? On your side of the wall? 

THE WITNESS: On both sides of the wall. It was almost at the 
division. I think after a foot above the land, it was all on my side of the 
wall. 

*x * * * * K 

42 BY MR. FRIEDLANDER: 

Q. I understood that you had reached the conclusion that your re- 
taining wall, the fence above the retaining wall, was back some 12 feet 
from your line. But you didn't do anything about it until 1956, did you? 
A. Until they began to build on it, yes. 

Q. And that was 1956? 

* % 5 x * * 

43 Q. Speaking now of the period, say 1921 to 1925, were there 
rose bushes growing close to the retaining wall? A. I think there were. 
I think there were roses. ButIam not sure. I don't remember. 

Q. Don't you remember the roses climbing the retaining wall, in 
1920, 1921, 1922? Don't you remember that? A. I am pretty sure 
there were roses there. ButI took it for granted that they were roses 
that my wife had planted while I lived there. 


co % * 2 x * 

44 Q. Doctor, do you recall seeing Mrs. Gwynn working in the 
garden? A. Yes. 

aK x 2K * * * 


THE COURT: If this is from the deposition, I think you should 
confront him with the question and the answer. 
BY MR. FRIEDLANDER: 
Q. The question, on page 26: 
ok * * * x * 
45 "Question: She didn't mind you cutting the rose bushes ? 
"Answer: She didn't pay any attention. She didn't act as if she 


knew they were cut. 
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"Question: She didn't act as if she knew they were cut? She saw 


you cut them, didn't she? 
"Answer: I don't know whether she saw me or not. 
"Question: Didn't you cut them when somebody was there ? 


"Answer: I don't think there was anybody there. There might 


have been. 
* 3 x x cs x 
46 BY MR. FRIEDLANDER: 
Q. Now how could you get down from your level on the north side 
47 of the retaining wall into this lower level south of the retaining 
wall, Doctor? 
* a * * mK cd 


THE WITNESS: Why, I would either knock off a board, when that 
board was there, or I would take the wires and pry them back. 

cd Bcd a cS * sd 

BY MR. FRIEDLANDER: 

Q. Doctor, did you ever go down to the south side of the retaining 
wall after 1920? A. Yes. 

Q. Now will you tell us about when that was? A. I think practically 
ever two or three months, or whenever I went down there when I was 
called. They were continually taking boards off the back fence and the 
division fences, and I would come down there to repair. And sometimes 
when I was up in the tree, my saw or hatchet that I was using, I would 

48 drop them down or lose them and they would fall below the retain- 
ing wall. And then I would let down my stepladder and go down and get 
them. 

Q. When was the last time that you were up in the tree cutting 
the limbs or fixing the tree, Doctor? Do you recall? A. It was -- I 
went there -- let's see, I moved to the Observatory in 1925 -- some- 
where in the thirties I was down there. 

a * * * * * 

49 Q. And would you tell the Court what you saw on that side of the 
retaining wall, in the way of a lily pond? Did you see a lily pond? A. 


There was a Swimming pond, I think it was. It wasn't behind my property. 
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It was behind 3022 Q Street, and a little beyond that a foot or two. And 
that was -- well, it extended from where there was a red barn on the 
house next to 3020 Q Street. It extended back towards 3022 Q_ Street. 
There was a red barn back of 3024 Q Street. And quite a ways back -- 

me ca * *K x mK 
20 Q. Did you ever see any poplar trees planted right along the 

south side of the retaining wall ? 

* x * * 2K * 

THE WITNESS: I think there were up toward theQ Street, out 
toward 30th Street. I don't know whether they were poplar or not. There 
were bushes growing there. They may have been poplar trees. 

x x * a6 a cad 

o2 BY MR. FRIEDLANDER: 

Q. Do you have a definite memory of ever seeing any of your 
tenants do that, get dirt from the rear? A. No, I don't remember being 
there at any time. I never went there at any time more than to be about 
a day working. I painted the back fence and division fences myself to 
Save expenses. I was living on a salary those days. 

Q. How long ago was that, Doctor, when you last painted the 
fences? Do you remember? A. I can't state exactly. I can't remember. 

Q. Going back to 1930, since 1930 have you -- 


* * * xe * x 


A. I don't remember whether I painted the rear fence at that time or not. 
* * * * * * 
04 EARL P. READY, 
called as a witness by counsel for plaintiff and being first duly sworn, 
was examined and testified as follows: 
aK bid * oe 5 * 
63 CROSS EXAMINATION 
BY MR. FRIEDLANDER: 
Q. Do you ever have adverse titles of record? A. Oh yes, many 


times. 


* * * cs cd x 
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Q. In other words, an adverse title generally is created by use 


and time, is it not? A. Not necessarily. There are many tax deeds. 


64 Q. And the only way that you would have a record of an adverse 
title claim would be if a suit was filed? Is that right? 
*« 7 x * aK * 


A. If there were a claim, we would catch it on the record. In other 
words, if there was an adverse claim on either of these two titles, we 
would so report in here. And it wouldn't necessarily be a suit. 


THE COURT: Where would you get the adverse claim? Where 
would you find it? 


ad me % oe x * 


THE WITNESS: We would find it on the records. 


Sd * x oe x * 
65 BY MR. FRIEDLANDER: 

Q. I show you a photostat from the Surveyor's book. Is that what 
66 you need? A. This is 244; this is 245. And I assume that 304 and 


305 are up here. 


% * cd * x * 


Q. * * * But do you know it as it appears in the Surveyor's 
book? Isn't that the way they designate a brick wall? A. Yes, I 
believe so, yes. 
Q. And fences are designated as a straight line. A. Yes. But 
that isn't my job. 
K * * ¥ 2K * 
67 Q. Now having read the description by metes and bounds of the 
_ deed of 1906, between Joseph H. Bradley, Grantor, and George L. 
Nicolson, Grantee, and comparing that description as given in the deed 
with this Surveyor's Office chart, or plat, can you tell us whether or not 
any portion of the Q Street lot, which has been designated as that property 
on which 3020 and 3018 lay, or sit, can you tell us whether any portion 
of that lot is covered by that deed? A. Yes. 


THE COURT: In other words, there are two deeds covering the 
same property? Is that it? 
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THE WITNESS: Yes, sir. But, Your Honor, may I say one word? 
THE COURT: Yes. 
. THE WITNESS: Iam not passing on the deed itself. I am not 
passing on the title. 


* oe aK oe a mt 
‘% 68 BY MR. FRIEDLANDER: 
n Q. Now that is true, also, of the description in this deed of 1910? 
1 THE COURT: Is this a warranty deed or a quitclaim deed ? 
e THE WITNESS: This is a warranty deed, Your Honor. 
> sa x * * 3K a 


I would say itis the same. Yes, I will say it is the same. 





69 a * ** ak oe 3 
fi 70 THE COURT: It is conceded by both sides, as far as the record 
title to that 11 feet is concerned, that it is embraced in the deed that 
’ each party has. Is that correct? 
° MR. FRIEDLANDER: Yes, sir. 
* 4 oe * aK % 
: 71 MR. FRIEDLANDER: He paid on the lot and square, yes, sir. 
And if this property was included in the lot and square, then he paid 
i 72 taxes on it. 
THE COURT: Is that satisfactory to you? 
5 MR. DWYER: Yes, Your Honor. That is what he did. He paid 
° taxes on the lot and square. 
° *x * * * * * 
M4 76 THE COURT: Then you haven't record title to that 11 feet. You 


are claiming it by adverse possession. I asked you if you had two deeds, 


both of which included that 11 feet. And I understoad you to say yes. 
MR. FRIEDLANDER: They do. 
$ THE COURT: Well, now what you are saying is not so, is it? 
« MR. FRIEDLANDER: I am afraid Your Honor doesn't understand 
: it. 
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80 THE COURT: The thing is this, asI see it. If the report of the 
D. C. Surveyor shows that the premises of 3018 and 3020 include the 
land that is south of that wall, that is something. 
K x ad 

— 86 CHARLES C. JAMES, 

called as a witness by counsel for plaintiff and being first duly sworn, 

was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. DWYER: 

Q. What is your name and address, sir? A. Charles G. James, 
Municipal Center, Washington, D. C. 

Q. Where are youemployed? A. District Government. 

Q. What office? A. Property tax division, finance office. 

a x * 

87 Q. And have you produced certain records relative to Square 
1269, lots 304 and 305, in Washington, D. C. ? A. I have. 

a * * 

Q. AndI will ask you this: Do the records you have with you 
indicate the taxes were paid on the property? A. The taxes have been 
paid regularly each year. 

Q. Since when? A. I only have the records from 1940. 

Q. From 1940, who paid the taxes ? 

x* * * 

A. I can't say who paidthem. The property was assessed to an A. 
James Robertson. 

Q. Is there any record in your office as to the area of those 
pieces of property, those two lots? A. Yes, there is. 

Q. What is the area? A. Each contains 2, 400 square feet. 

* * * 

91 EDWIN A. MOOERS, JR., 
called as a witness by counsel for defendants and being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FRIEDLANDER: 





25 
Q. Would you state your fullname, sir? A. Edwin A. Mooers, Jr. 
Q. And what is your profession? A. Attorney. 
: Q. How long have you been an attorney, sir? A. I was admitted 
to the Bar in 1941, and have been in active practice since about 1945 
here in the District of Columbia. 
Q. And you are a member of this Bar? A. Iam. 
Q. Where is your office, Mr. Mooers? A. 526 Colorado 


‘ Building. 

- * * * 

4 Q. Calling your attention to the property located on Orchard 
92 Court, are you familiar with that property? A. I am. 


Q. Were you familiar with that property during the period prior 
to Orchard Court being widened? A. Iam. 

Q. Can you give us some idea of the first time in date you re- 
, call being on that property, the Gwynn property? A. The first time I 
- was ever on it ? 

Q. Yes. A. Ican't give you any specific date. Dr. Gwynn 
and I were cousins, and I went over there frequently, from my earliest 
recollections. So Ihave very distinct recollections of having gone over 


there regularly, certainly from the age of. six on, and no doubt went 


> over there frequently before then. 
> Q. Were your visits limited in any point of time? Was there 
7 any long period of time in which you were not there? A. No. Iwasa 


very frequent visitor to the Gwynn home my entire life, as long as the 
Gwynns lived there. 
xe *x * 
93 Q. Would you point out for the Court the lines and what type of 
boundaries there were on the property ? 
v THE COURT: If you know, when you were young, or you know now. 
v THE WITNESS: Yes, sir; I knew then and I know now, sir. The 
. property -- I don't know the exact measurements in feet -- but it ran 
along the south side of the property and started at Orchard Alley, and 
ran for a distance, I would guess, of about 240 or 50 feet, and then ran 


northward -- 
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THE COURT: Is that the end of the block? Is that the inter- 
section of another street, or just a fence ? 

THE WITNESS: No, sir. It is right in the middle of the block. 

THE COURT: Is there a fence there ? 

THE WITNESS: The alley ran back to a dead end, a few feet 
past the line here. There was at one time, as a matter of fact, the 
house came all the way down to the alley. 

And starting at the back of the house there was at one time a 
wire fence that ran back to that point. And subsequently they planted 
a hedge there. 

There was also a fence that started at this point and ran north 

94 back to this retaining wall. 
BY MR. FRIEDLANDER: 

Q. The retaining wall ismarked "stone wall.'’ A. Back to this 
retaining wall. 

They also planted a hedge there, probably when I was about six 
or seven or eight years of age. That was still there when the property 
was sold a few years ago. 

THE COURT: Along the retaining wall, that hedge ? 

THE WITNESS: No; it ran back to the retaining wall. 

THE COURT: It ran all the length of that side of the property. 

THE WITNESS: It ran the entire length, both a fence anda 
hedge. At the time the property was sold the fence was in a complete 
state of disrepair. You could just see the remnants of it. 

Along the stone wall -- I see it is marked "'stone.'' My recollec- 


tion, however, Your Honor, was that it was a brick wall. It ran from 
this point back, probably 120 of 130 feet, to this point; and then down 
south to this point; and then back out to 30th Street -- making it an L- 
shaped lot. 
THE COURT: Was that all enclosed, by fences and hedges ? 
THE WITNESS: It was enclosed by your fence in the back of the 
house to this point, and by a hedge from this point to this point. 














95 
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Along here was the stone or brick retaining wall. There was 
no hedge, fence or anything else. 

There wasa _ wire fence that ran down here. There was alsoa 
wire fence that ran out to 30th Street. 

THE COURT: That was all undeveloped property at that time, 
was it? 

THE WITNESS: From my earliest recollection, this was used 
as a garden and playground by the Gwynn family and children. 

There was a garden that Mrs. Gwynn put in, that ran about five 
or six feet, starting at the brick retaining wall on thenorth, and ran 
practically the whole length of that property. 

THE COURT: A flower garden? 

' THE WITNESS: A flower garden, yes, sir. 

And she originally planted poplar trees along here to hide the 
back of some red brick row houses that were along here. Those 
eventually died out, and she planted then rambling rose bushes which 
climbed up along the brick retaining wall. In front of those she had 
planted flowers. 

Then about four or five feet from that point she had dug a rose 
garden that was about the same length. It didn't run quite the whole 
distance of the retaining wall. My best recollection is that it stopped 
some 25 or 30 feet from the west end of the property. So that it would 


96 be about a hundred feet, I would guess, in length, and about 10 


feet in width, there. 

This she had dug out and special dirt put in, and put in some 
very handsome rose bushes that were there from the time, I would 
guess, I was about six or seven years old. 

THE COURT: About what year was that? 

THE WITNESS: Well, Iam 42. That was 36 years ago. 

Those rose bushes she maintained in excellent condition up 
until the time she died, some three or four years ago. 

This back flower garden, however, went to more or less a 


state of disrepair during the war, when she was not able to get help 


to keep the garden up. 
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THE COURT: Was that the last war, or the First World War ? 
THE WITNESS: It was World War II. 
THE COURT: All right. 
THE WITNESS: So that this garden here started at the retaining 
wall and ran down some four or five feet, and then across practically 
the whole distance. 


This rose garden here started about 10 feet, I guess, south of 
the retaining wall, and ran down an additional 10 feet, and then across 
another few feet. 

97 THE COURT: That strip you have your pencil on now is less 
than 12 feet, isn't it? 

THE WITNESS: This one here ? 

THE COURT: Yes. You will say that was 10 feet in width? 
Did it cover practically all that space in width? 

THE WITNESS: It extended beyond this line here. It started 
above this line and ran down below it. So that I would say probably the 
greater part of it was in this lower half. But it did extend above a short 
distance. 

THE COURT: All right. 

BY MR. FRIEDLANDER: 

Q. Would you mark in -- do you recall a wading pool or lily 
pond? Do you recall that? A. Well, when I was quite young, probably 
about six or seven years of age, the Gwynns put a little wading pond in, 


in this approximate area here. It was just off the end of this rose garden. 


THE COURT: What was the wading pond? Just a hole in the 
ground, or -- 


THE WITNESS: It was a little red brick wading pond. It probably 


wasn't over six feet square in shape. And it was up somewhere in this 
general area here, just off the end of these two gardens. We used to 


go wading in it when I was quite small. And she eventually put water 


lilies andother flowers in it. And then, I would guess about 15 or 20 
98 years ago, about that length of time, filled it in with dirt. And I 
suppose the remnants of it are still there. 
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MR. FRIEDLANDER: We will show that to the Court. 
BY MR. FRIEDLANDER: 

Q. Now do you want to sit over there ? 

During the time that you were on the premises of the Gwynn 
house and land, did you ever have occasion to see Dr. Robertson in 
that property ? A. On the property ? 

Q. Yes. A. No, sir. Asa matter of fact, I don't think I have 
ever seen Dr. Robertson before in my life. 

Q. Were you ever present at any time when Dr. Robertson or 
anyone else removed dirt from Mrs. Gwynn's garden to carry up to the 
upper level? A. No, sir. 

Q. Do you recall how high that retaining wall was? A. It 
would be a pure guess on my part. I never looked at it with the idea 
of estimating the height. I would guess about six feet, maybe a little 
higher. 

Q. In order to give us some idea of your opportunity to see, 
will you tellus, starting at the time of Mrs. Gwynn's death, would you 
say immediately prior to her death you had visited the place quite often? 

THE COURT: When did she die ? 

99 BY MR. FRIEDLANDER: 

Q. What was the date of that? A. I would guess it was about 
three years ago. 

Q. That would be 1955? A. Around 1955. 

Q. Now prior to 1955, immediately prior to 1955, didyou have 
occasion to go over there? A. I was over there frequently. 

Q. And were you very friendly with her? A. Very. 

Q. How did you address her? A. By her first name -- Louise. 

Q. And I understand you were a cousin of her husband? A. That 
is correct. 

Q. And you have represented them since you have been prac- 
ticing law? Have you represented theestate ? A. My first client, as 
a matter of fact. 

Q. And didyou have occasion during the period after you were 


practicing law to go over there as often as you had before? A. Yes -- 
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as a matter of fact, more frequently. 
Q. And during the late period right prior to her death, did you 
see any change in the occupancy of that land? A. None whatsoever. 
Q. Wasthere ever any question raised as to where her garden 
100 or yard was? A. No question whatsoever. Asa matter of fact, 
she would suggest to me that we go out so that she could -- 
MR. DWYER: I will object to any hearsay, Your Honor. 
THE COURT: Sustained. 
BY MR. FRIEDLANDER: 
Q. Did you have occasion to play with the children of Dr. and 
Mrs. Gwynn? A. I grew up with the two younger boys. 
Q. And what were their nanes? A. William and John Lewis. 
Q. And do you know where they are located now? A. John is 
with an advertising company in Chicago. And William was with the 
Goodyear Tire and Rubber Company in Akron, although I understand 
he has since gone over as their American representative in Paris. I 
don't know whether he has actually gotten there or not. 
Q. There were some other children, were there not? A. 
There were two older children. 
Q. And do you know where they are located? A. Mrs. Louise 
Drake, who is now currently living in Charlottesville, Virginia. 
Q. And do you know where theother onelives? A. And Dr. 
Henry B. Gwynn, who is down in Mobile, Alabama. 
101 * * 
CROSS EXAMINA TION 
BY MR. DWYER: 


* * * 


Q. When was the first time that you can recall actively going 


over to the Gwynn place, sir? A. A specific date ? 


Q. What year? A. Certainly well over 30 years ago. 
Q. Then that would be 1928? A. Well, it would be, let's see, 


I would say probably prior to that. 
ad x* 
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103 
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Q. And at that time what was your recollection of the yard? 
A. The same as it was at the time that the house was sold, except 
the garden was kept in much better condition. 

Q. Were there any trees out there? A. Yes. 

Q. You say there were many trees out there? A. Many trees? 

Q. Yes. A. There were quite a number ofpoplar along that 
retaining wall, which had been put up as a hedge. 

* aK + 

Q. Now did you see this hedge planted that you claim was at 
the western part of the lot, on the 31st Street side? A. Did I see it 
planted ? 

Q. Yes, sir. A. No, sir. 

Q. Your first recollection was that it was already growing 
there ? Right? A. My first recollection was there was a wire fence. 

Q. Wasn't it your testimony that there was a hedge growing 
along this boundary line here? A. Yes, sir. 

Q. Was it your first recollection that the hedge was growing, 
or was it placed there after your first recollection? A. It was placed 
there after. 

Q. Did you see anybody plant it? A. No, sir. 

Q. Asa matter of fact, from your knowledge of the property, 
isn't it a fact that this lot on Q Street here extends all the way back 
up Orchard Alley, and there is a garage right here at the end of Mrs. 
Gwynn's property? Isn't that a fact, sir? A. Thatis correct. 

Q. The house beingup here, and the lot extending all the way 
back to the alley. A. I don't know what house that garage belongs to. 
But there is or was a garage where you have indicated. 

Q. There is a garage there; is that not true, sir? A. That is 


correct. 


104 Q. And isn't it a fact that this hedge here runs from this 


alley right up to this house? A. That is correct. 
Q. Andisn't it a fact that this hedge here belongs to the 
owner of this house? A. That the hedge belongs to the owner of the 


house ? 
a * * 
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Q. Isn't it a fact that this rose garden that you talk about 
here is at least ten feet from the wall? A. Yes, I guess it would be 
about ten feet. 

Q. Now did you ever see Mrs. Gwynn planting poplar trees ? 
A. No. I saw her planting flowers along there, however. 

105 Q. Allright. Where did you see her planting flowers? These 
are six houses. These lines here represent six different houses and 
six different lots on Q Street. Behind which houses did you see her 
planting flowers? A. The entire length there, at one time oranother. 

Q. In other words, you have seen her planting flowers behind 
each one? A. Along that area there. I couldn't pick out a specific 
house and tell you at a particular time I saw her planting something 
there. But in the course of 30 years I have seen her working along 
that entire strip. 

* x x 

Q. Do you know John Gill? A. I know the name. 

Q. Did you ever see him over there? A. I may have. I met 
a great many people over there. 

Q. Asa matter of fact, you know John Gill from having 
entered into negotiations for the sale of this property with him, do 
you not? A. I spoke -- if John Gill is a real estate broker -- 

106 Q. Yes, sir. A. I spoke to probably 10 or 15 ormore 
brokers with reference to the sale of that house. 

3 * * 

Q. Do you ever recall building any tree houses over there 
with the Gwynn boys? A. No, I don't believe I did. 

Q. Did they ever show you a tree house over there? A. They 
may have. I don't recall it. 

Q. Now, sir, with respect to this wading pool that you testi- 
fy about, isn't it a fact that this wading pool was some 15 feet out 
from the wall? A. It is a pure estimate on my part. I haven't looked 


at the thing for years. 


* * * 
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107 Q. Allright, sir. Now that original deed deeded the land 
by the metes and -- 

Can you see the board from the stand, sir? A. Yes, sir. 

108 Q. And isn't it a fact that the original deed which was pre- 
pared and you forwarded indicated the metes and bounds of this land 
to be 60 by 120 by 60 by 120 by 121 by 240? Do those figures ring 
a bell? A. They do not, sir. 

Q. Allright. Isn't it a fact that the original deed which you 
sent out indicated a metes and bounds description of the property ? 
A. The deed which I sent out described the property by metes and 
bounds. 

Q. And then when you tendered that deed, isn't it a fact that 
the purchasers wanted you to put in something else ? 

2 * * 

Q. Isn't it a fact that they wanted you to put in something 
else, in the deed? A. Yes. 

Q. Allright. Now will you tell us what they wanted you to put 
in? A. There was some question as to whether, as to that northern 
part of that property, just south of the retaining wall, as I recall, 
that was not covered by the description that was in the deed which the 

109 Gwynns had executed. 

Q. And isn't it a fact, sir, that you learned that the Asses- 
sor of Taxes had already assessed -- 

And for your benefit, Mr. Mooers, these lines here indicate 
the 11.9 foot area in dispute. This is the brick retaining wall, and 
this is the metes and bounds description of the property for the 
boundary line. This area in here is the area we are talking about. 

Now my question, sir: Isn't it a fact that at the time of this 
settlement for the property between the Gwynn estate and Harris and 
Brandt, that the Assessor of Taxes informed you that this land here 
had been assessed for taxation to Dr. Robertson, and that is why 


your deed wasn't any good ? 
* 


THE WITNESS: The Assessor never informed me of anything. 
* * * 


*« * * 
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Q. Allright. Did you learn that the Assessor of Taxes had 
110 assessed that land, a 12-foot area, to Dr. Robertson? A. My 
recollection was I was so informed by Mr. Lamond, the Secretary of 
the Columbia Title Company, at the time the deed was returned to him. 
Q. The Columbia Title Company was a company that was 
making settlement on this particular transaction? Isn't that a fact ? 
A. That is correct. 
x * 
111 BY MR. DWYER: 
Q. Let me refresh your recollection, sir. Do you recall 
giving a deposition in this case on February 28, 1958? 
Inviting your attention to this question, sir -- page 15 -- 
and this is a question by Mr. Dwyer: 
"So that so far as you were told or learned at the 
time of settlement the surveys indicated that the property 


in question did in fact belong to the Q Street property 


owners and not to the Gwynn estate ? 
"Answer: According to the survey, yes." 

Do you recall that question and that answer by you, sir? 
A. No, I don't, as a matter of fact. 

Q. Let me ask you this, then: Do you deny that? -A. No, I 
wouldn't deny it. However, I would like to perchance explain or 
qualify it at this time. If that is the question and answer, I have no 
doubt that that is the answer I made toit. But I was basing my answer 
primarily on the information which I had received from Mr. Lamond 
with reference to these deeds you were speaking of a short time be- 
fore; that they were assessed to the property owners to the north 
and not to Mrs. Gwynn. 

112 * * * 

Q. But you did say that according to the survey, you were 
informed, according to the survey, that that land belonged to the Q 
Street property owners? A. I say I have no independent recollec- 

113 tion of it. ButI would not deny -- 
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Q. But you would not deny that you gave this answer? A. 
No, sir. 

Q. Allright, sir. Now let me ask you this: Asa result of 
that information, isn't it a fact that you had or you did type into the 
deed a clause, using a different typewriter, saying that the estate 
conveyed whatever interest they might have? A. I didn't; but it 
was typed in. 

Q. Was it typed at your direction ? 

THE COURT: Didyou dictate it ? 

THE WITNESS: No, sir. It was typed in by Mr. Lamond 
at the title company at the time he made the settlement, with my 
approval, that whatever interest the Gwynn family had, that was 
the interest which they desired to convey. 

ak *x bs 

THE COURT: I will ask a question myself. Who suggested 
to youto make that alteration in the deed ? 

THE WITNESS: Mr. Lamond, Secretary of the title company. 

THE COURT: He suggested it to you? 

THE WITNESS: Yes, Sir. 

114 * * * 
LAWRENCE N. BRANDT, 
one of the defendants, being first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. FRIEDLANDER: 

Q. Mr. Brandt, you are the Lawrence N. Brandt named 
in this deed (handing)? A. Yes, sir. 

Q. Will you teil us your address and your occupation ? 

A. I now live at 3021 Orchard Lane, and my occupation is builder. 
Q. Didyou receive this deed in the regular course of a 
settlement, the purchase of some property? A. Yes, sir. 
Q. Did you examine the property purchased under that deed 
before you bought it? A. Yes, I did. 
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(115 Q. Did you walk over the tract? A. Yes, I did. 
Q. Would you come down to the board and indicate the portion of 


the tract that you walked on at that time, before the purchase? 


cd xr « * * we 


116 Q. Do you recall being on the portion of the tract represented 


by this portion? A. Yes. 

Q. Did you see the remnants or any portion of a wading pool there? 
A. Atthat time, no. But when I was building the houses I had a ditch 
digger in there, and we took it off to the back in this area, and it sank 
in where the pool was. 

* + * x x * 

Q. Can you locate that in relation to the retaining wall? A. It 
was definitely right on this property line; because when we built the 
houses, the line came out this way, the party line of these two houses, 
3023 and 25. And it was definitely right in this area. 

117 Now, as far back as it went, I do not know; but it was back in the 
back portion of the lot. 

On oe 

Do you know where the retaining wall was? A. Yes. 

Q. What was that made of? A. It is a brick retaining wall. 

Q. Was there anything built on top of it? A. Yes, there were 
fences. 

Q. And was there any line south of that retaining wall, any fence 
or other indication of division? A. No. 

% a * a aa * 

118 Q. Mr. Brandt, calling your attention to the period from the 
| time that you became interested in the property and purchased it and 
started building on it, did you ever see Dr. Robertson? A. No. 

Q. Didhe ever talk to you? A. No. 

| 119 Q. Did you receive any letters from him? A. No. 

Q. Did you receive any letters up to the filing of this suit from 

his attorney? A. No. 


Q. In other words, you didn't know of his claim from anything he 
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said to you or wrote to you prior to the filing of the suit? A. No. 
mK * * * aK xk 
CROSS EXAMINATION 
BY MR. DWYER: 
Q. Mr. Brandt, what is your occupation, sir? A. Iam a builder. 
Q. And in connection with this particular project, to-wit, the 





division of Orchard Alley here, you were also a partner, were you not? 
A. Yes. 

Q@. And your partner was J. Francis Harris III? A. Yes. 

Q. And you were in charge of the construction of the houses? Is 
that not a fact, sir? A. Yes. 

xe 3 * % 5 a 

120 BY MR. DWYER: 

Q. I show you a plat, sir, which is captioned "Dedication of land 
for public alley in Square 1269," and ask you if you can identify the 
Signature. A. Yes. 

Q. And is that your signature, sir? A. Yes, sir. 

Q. Now, sir, will you look at this plat. Isn't it a fact that that 
plat was submitted to you and your partner to the District Building for 
the purposes of widening an alley? A. We did not make the plat. But 
we signed it. It was made by the District. 

Q. It was made by the District? A. Yes. 

ca * * * * s 

Q. And isn't it a fact that you signed it as indicating you were 

121 agreeable to the facts related thereon? A. Yes. 

Q. Would you look at that, sir, to see the description of the 
property, the metes and bounds description of the property that you are 
talking about. A. This is what we signed. However, itis inerror. It 
is a fact that we ran into a problem in building these houses, because 


the District indicated one length and by survey the lengths were not 
according to the plat. 


2* * * * 2 * 
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123 Q. And isn't it a fact that there was a certain dispute between you 


124 all relative to certain land in here, a right-of-way? A. No. Mr. 
Bowles claimed adverse possession of certain property. 
Q. I will ask you the straight question, then, sir: 
Isn't it a fact that you deeded part of this lot here to Mr. Bowles 


for a right-of-way? A. We gave him a quitclaim deed to part of it, yes. 


Q. And do you recall what that was, sir? A. Yes; it was 
approximately 18 inches by 54 feet. 
a ss * * * * 
Q. Isn't it a fact that you wrote them a letter, sir, saying that 
at the time of the conveyance of the houses you would have enough land? 
125 A. Yes. 
* ae «x x ae xe 
* * * * However, at the suggestion of the title company and Mr. 
Flather, who was the lending institution, we decided that we would give 
the rear land, which we had possession of. 
Q. And by "the rear land,'' you mean of course this land between 
the metes and bounds description of the Gwynn estate and the brick wall? 
A. Yes. 
Q@. Isn't that correct, sir? A. Yes. 
126 Q. And isn't it a further fact that you built a fence along the rear 
: of two of the houses on Q Street, and enclosed that land with the land be- 
hind 3025? A. Yes. 
Q. In other words, so that now 3025 Orchard Alley, the Proderick 
house, has an L-shaped back yard? A. Yes. 
x oS * a x a 
Q. And weren't those pieces of wood along this line here, about 
12 feet south of the stone or brick wall? A. They were laid there. 
Whether they were laid 12 feet or not I do not know. 
Q. Would you say it was approximately 10 or 12 feet? A. Yes. 
Q. And what did you do with those pieces of wood, sir? A. I 


believe they were moved by my workmen. 


* * * * ae * 
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127 Qaeetie 

Prior to starting construction you had a survey made by the 
District Government, did you not? A. Yes. 

Q. And the District Government placed stakes on the land they 
surveyed, did they not? A. Yes. 

Q. And isn't it a fact that the District Government survey stakes 
were along this line here? A. Yes. 

Q. And isn't it a fact that you disregarded them and went all the 
way back? A. Yes. 


*x * * * aK aK 
132 Q. And isn't it a fact that two deeds were given to Mr. Proderick7? 
133 A. Two deeds were given to all the properties. 


Q. And would you tell us what was included in each deed? 

K aK * XK * oe 

THE WITNESS: The deed included 20 by 100 -- well, one deed 
included the back piece of property of 11 feet, and the other deed in- 
cluded the rest of the property. 

THE COURT: One was for the 11 feet alone, and the other was 
for 120? Or did the two deeds cover them both? 

THE WITNESS: Two deeds covered both -- one deed for the rear 
section of the property, one deed for the front section. 

ok 7K * 5 * 1K 

REDIRECT EXAMINATION 
BY MR. FRIEDLANDER: 

Q. Is Mr. Harris available as a witness now? A. No. He is in 
the hospital. 

Q. You mentioned something about the claim of the gentleman to 

134 the west of the property? A. Yes. 

Q. Aclaim of adverse possession? A. Yes. 

Q. You didn't explain what he claimed, what portion of the prop- 
erty. Would you come down and point it out on the board? A. Mr. 
Bowles said that his fence, he had records of a fence being on this 


property running 12 inches inside of the line, approximately. 
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THE COURT: Is that where he built the hedge ? 

THE WITNESS: Yes. There was a hedge there. Whether he 
built it or not, I don't know. 

BY MR. FRIEDLANDER: 

Q. That claim the gentleman who owned this property made 
against you as a new owner, by virtue of his adverse possession? Is 
that right? A. Yes. 

Q@. And you gave him a quitclaim deed to the land? A. Well, we 
told him that we needed the front section of the property, and that we 
would be willing to give him a quitclaim deed to the rear section, the 
entire area behind the location of the house that we built there. 

THE COURT: Is that where the 54 feet comes in in length that you 
mentioned ? 

135 THE WITNESS: Yes. So that we built the house on the front, and 
he in turn released his adverse possession claim to the area where the 
house was, and we in turn gave him an additional few inches to make 
him a three-foot passage way beyond. 

* * x 5 a *« 

CHARLES E. BOLES, 
called as a witness by counsel for plaintiff and being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DWYER: 

Q. What is your name and address, sir? A. My name is Charles 
E. Boles. I reside at 3024 Q Street, Northwest. 

7 xe x K x * 

136 Q. Now, sir, do you know the location of a wading pool or 
swimming pool, or what have you? A. It was directly behind 3022, in 

137 the corner adjacent to the retaining wall. There is a retaining 
wall that runs all along the back of those properties. 

ss x XK cs * * 

Q. How far from the retaining wall would it have been? A. Well, 
I couldn't give you the exact footage. But it wasn't very far from that 


retaining wall. 
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Q. Would you say it was 10, five, one foot, or 15 feet? Give us 
just an estimate. A. Probably not over five feet. 

*x aa ME * *x * 

Q. Did you notice a rose garden kept by Mrs. Gwynn? A. Yes. 
She had beautiful roses. She had a long rose bed south of that retaining 
wall; but I don't remember the exact footage. I would say anywhere 
from 12 to 15 feet, maybe, or more. I couldn't say exactly. 


* * * x * * 


138 JOHN W. GILL, 


143 


called as a witness by counsel for plaintiff and being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DWYER: 


* * * * * * 
141 Q. Do you recall a garden in this lot? A. You mean a flower bed? 
142 Q. Yes, sir. A. Yes. 


Q. And where was the flower bed? A. It ran along the northerly 
portion of the lot. 

Q. That would be the Q Street side. A. Yes. It was, oh, I guess 
12 or 15 feet or so from the brick wall that ran along there. 

Q. Do you recall how wide that bed was, Mr. Gill? -- approxi- 
mately. A. I guess it was probably four feet wide. 

7K K * 2K * aK 

Q. Can you tell us where the fish pond or this pool was with re- 
spect to Robertson's property? A. Does Robertson own -- 

Q. 3018 and 3020. A. Yes. Well, it was approximately in back 

of his lot and out into the yard a little bit. 

* * * * * * 

THE WITNESS: Yes, sir. It is a complicated question, sir, 
because without this land the house would be in violation of the law. 

x x * x * x 

THE COURT: Well, there needn't be. He is just mentioning a 
fact with respect to the District law, that you couldn't build a house there 
unless you had that extra land. 
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THE WITNESS: That is correct. 


mm x * 2K 7 K 
152 CROSS EXAMINATION 
BY MR. FRIEDLANDER: 
* me cs aK xe a 
154 Q. Don't you remember some poplar trees along the retaining 
wall? 
a * a x mK K 


A. I remember some Lombardy poplars. 

Q@. Now who took care of that space in there? Did the Gwynn 
family, their gardener, or Mrs. Gwynn or any of the boys take care of 
155 that land there? A. I never remember anybody taking care of the 

land there. 

Q. You never saw anybody take care of it? A. I don't remember 
anybody. 

Q. Don't you remember the gardener who was employed there? 
A. I remember the gardener, yes. 

Q. And don't you remember the gardener would take care of the 
land south of the retaining wall? A. I don't remember him taking care 
of that specific -- 

* * * * * * 

156 Q. Now would you look at it and see what the figures are from 
the original public alley to the back of the lots? A. Yes. 

Q. Can you tell from that? A. Yes. 

Q. That is 121 feet, isn't it? A. Yes, sir. 

Q. And 16 feet were dedicated to make the alley wider. A. Yes. 

Q. So that left 105 feet. A. Yes. 

Q. Andeach of those lots are 20 feet wide, are they not? A. As 

| I understand. 

157 Q. Now would 20 by 105 meet the requirements of the District of 

Columbia for minimum lot size for these houses? A. Yes, it would. 
Q. And in fact all you need is 20 by 100? A. That is correct. 


Q. So when you spoke of any limitations on size, you were not 
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referring to the five lots beginning on the east going west, were you? 
They were all, without the rear additional portion, sufficient? A. That 
is correct. 

Q. So all of the lots behind the houses, including the two houses 
owned by the defendants, would have been sufficient in size without the 
rear? A. That is correct. 

Q. In fact, you could have taken five foot off the rear of all the 
lots, even without that additional part, and still complied with the regu- 
lations, if they were 20 feet wide? A. If they were 20 feet wide. 

Q. Yes. Now, did you sell or resell this property which I will 
point out to you and which I think is in behind 3020? A. Yes, I did. 

Q. And for whom did you sell that property? A. Mr. Stanton Cobb. 


* * * * * * 
166 REDIRECT EXAMINATION 

* * * * * * 
168 BY MR. DWYER: 


Q. Showing you what has been marked Plaintiff's Exhibit No. 5 
for identification, can you identify that? A. Yes. This is a listing card 
on the property known as 1514 30th Street. 

THE COURT: All right. 

BY MR. DWYER: 
Q. And that was signed by? A. Louise Gwynn Drake. 
Q. And that is a listing card kept by you? A. Yes. 


Q. Inthe normal course of the business? A. Yes. 


* * * a a 2K 
169 THE WITNESS: I can explain what happened. * * * 

* * *« * * aK 
170 RECROSS EXAMINATION 


BY MR. FRIEDLANDER: 
Q. You are familiar with this card. I show you what has been 
marked Plaintiff's Exhibit No. 5, and it gives certain descriptions about 
the house, on the back of that card. A. Yes. 


Nya) Q. We are not concerned with that at this point. 
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On this side you also have a description of the house, have you not? 
A. Yes. 

Q. Were they offering for sale 1514 30th Street at $125, 000? 
A. Yes. 

Q. And that was the house? A. That was the house. 

Q. It says "Lot size, 61 by 240." A. Yes. 

THE COURT: That was the Gwynn house, was it? 

THE WITNESS: Yes, sir. 

BY MR. FRIEDLANDER: 

Q. Would you come down and point out to us, if you know, what 
that lot size is -- 61 by 240. How would you get this L-shaped piece 
out of that? 

a Bs sa ok a cs 

173 LEONARD HOAR, 
called as a witness by counsel for plaintiff and being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DWYER: 

@. What is your name and address, sir? A. My name is 
Leonard Hoar. My current address is 1815 16th Street, Northwest. 

Q. And was there atime, Mr. Hoar, when you lived at either 
2018 or 3020 Q Street, Northwest? A. Yes, there was. 

Q. When was that, sir? A. That was at 3018 Q Street, on the 
second floor, from March 15, 1955 to March 15, 1958. 


174 * * * * * * 


Q. Did there come a time when you did anything about the rear 





of either one of Dr. Robertson's pieces of property ? 
MR. FRIEDLANDER: Objection is made, if Your Honor please, s 
on grounds that the witness says 1955, at which period the adverse v7 
possession had long since attached. 
THE COURT: Overruled. 
BY MR. DWYER: 
Q. Didthere, sir? A. Yes, I did. 
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Q. And what did you do, and when? A. AsTI recall, it was in 
about August of 1956. At this time Dr. Robertson had asked me to help 
him stake -- 

Q. Don't tell us what somebody told you. Just tell us what you 
did and who you did it with, if anybody. A. I broke a hole in the back 
of the fence of 3018 and staked out the area behind the retaining wall 
there. 

Q. This would be the retaining wall, the brick wall. Where with 
respect to the wall did you stake out an area? A. It was about 11 feet 
up from that wall. 

Q. And how did you know how far to go? 

* * * x * se 
A. No. Mr. Cox and the other people who owned property adjacent 
thereto had surveyed a line, and these stakes were made as an exten- 
sion of that line. 

Q. Did you ever go down into the rear lots of Robertson's prop- 
erty with Dr. Robertson? A. Yes. 

Q. And how often did you do that and when? A. At this time the 
Doctor was with me, and both he and I went up and down the wall. 

Q. Did you permanently drive stakes into the ground? A. Yes; 
and also placed out -- just prior to that time a tree had been cut down 
in the back yard, and we used the segments of the tree, which had been 
sawed up, to further delineate the boundary area. 

* aK 5 * 

CROSS EXAMINATION 
BY MR. FRIEDLANDER: 

Q. At the time you went down in August of 1956, down into the 
lower land, work had already started there, hadn't it? A. Yes. 

Q. So the first time that you ever went below the retaining wall 
was after the work started? A. Yes. 


Q. And during the period prior to that August date, the fence was 


intact along the top of the retaining wall, was it? A. Yes, for the pro- 


tection of children. 
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Q. And there was no door or gate, or means of ingress or 
egress to the lower element? A. No, not directly, no. 
Q. And so you never, from March 1955, ever went on that lower 
level, until August 1956? A. I myself had no occasion to. 
Q. Did you ever see Dr. Robertson go below there between March 
of 1955 and August 1956? 


x me x * bd x 


Q. Your answer, then, is you did not see him? A. No, I did not. 
Es *x x x *K x 
178 SLOCUM KINGSBURY, 
called as a witness by counsel for plaintiff and being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DWYER: 
Q. What is your name and address, sir? A. Slocum Kingsbury, 
1530 30th Street, Northwest. 


mE «x * x x aK 
180 CROSS EXAMINATION 
BY MR. FRIEDLANDER: 
x ae x * * ba 
182 Q. But the garden that Mrs. Gwynn kept, did you ever see her put 


in any poplar trees along the south side of the retaining wall? A. No. 


Q. Did you ever see her plant anything but the roses there? 


A. Well, Ididn’t even see her plant the roses. I know they were there. 


We saw them. 

Q. Were you friendly with her and talked to her from time to 
time? A. Yes. 

Q@. And did you ever see Dr. Robertson in the rose garden or 
right north of it any time? A. You mean this gentleman sitting here? 

Q. Yes. A. Not that I remember, no. 

Q. Do you know whether or not there were fences above the re- 
taining wall, along the north side of the Gwynn property ? 


x * * * * * 
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THE WITNESS: Yes, there was. 
BY MR. FRIEDLANDER: 

Q. And were there any steps down from the retaining wall to 

reach the lower level of the Gwynn property? A. Not that I remember, no. 
183 ae me * * ak aK 

Q. I will withdraw that question, then. It probably is. 

During the 18 years that you were there, you had occasion probably 
to see some of the family of Mrs. Gwynn and know them? They were 
nextdoor neighbors, weren't they? A. Well, I made a mistake when I 
said before. My house is not next to the Gwynn property. There is a 
house in between. 

Q. Oh, I see. 

Would you come down here. You see, we were presuming, sir, 
that your house was in this area. Would you come here and mark it off, 
so we won't have that mistake. A. There is a house that -- 

Q. This is Q Street, and this is P Street way down here. And 
this is the 30th Street line. This is the Gwynn house. A. My house, 
if this is the back of the Gwynn property-- 

Q. This is the retaining wall. A. Oh, there. 

Q. That is the retaining wall. A. That is about the lower line of 
my house. This is the Gwynn house, and this is the house that used to 


184 belong to -- well, I have forgotten the name of the old lady who 


lived in there. 

My house comes in something like this. There is an alley that 
runs here, and then there are houses facing Q Street, facing that way. 

x ae xe * x x 

Q. Now, you have a fence that runs from this part to the retain- 
ing wall, don't you? A. That is right. 

Q. Is that a continuation of the fence on this property? A. No. 
That is a fence that I put in, from here all the way around to there. 

@. And the other fence -- A. One of those habitant fences. 


* 2 * * * * 
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(i) 


STATEMENT OF QUESTIONS PRESENTED 


1. Can the claimant of land deprive the record owner of land, 
when that record owner has used same for some forty years, and the 
claimant's predecessors in title received title by metes and bounds 
description which did not include disputed area; permitted the record 
owner to use the land without objection; took no legal action to estab- 
lish title; erected no fencing, performed no open and notorious acts to 
indicate their claim; paid no taxes; and relied merely on the fact that 


there was originally a defect in claimant's title? 


2. When the owner of land, after receiving notice that his 
predecessor in title did not own a parcel of land, asks for a survey 
which indicates the owner doesn't own land claimed, tears down barri- 
cades of the rightful owner, notifies the municipality that he does not 
own certain land, takes the legal owner's land and advertises same for 
sale and does, in fact, benefit from this use and compels the legal 
owner to sue for trespass and injunction,-- is the legal owner entitled 


to punitive damages? 


3. Should the trial judge's findings be set aside when not clearly 


erroneous and when the question presented is one of fact and the judging 


of the credibility of witnesses? 








CCUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 


ARGUMENT: 


Appellants Did Not Prove Title by Adverse 
Possession by a Preponderance of Evidence 


Appellee is Entitled to Punitive Damages 


The Findings of the Trial Judge Should Not 
be Set Aside ey Miers nel eye“ azetl enka, [nite 
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A. JAMES ROBERTSON, 
Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellee purchased premises 3018 Que St., N. W., in 1904, which 


was described as having an area of 20' x 120'. The lot was divided by 


a brick retaining wall and the rear 11.9 feet was on a lower level behind 
this wall. In the year 1914 appellee purchased premises 3020 Que St., 
N. W., which had the same area and was divided in the same manner. 
After purchase, appellee physically measured the area and knew that 


he owned the area behind the retaining wall. 
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One Henry Dodge owned the land immediately to the rear of ap- 
pellee’s property. The deed by which Dodge received the property did 
not include the 11.9 feet behind the retaining wall. In 1906 the repre- 


sentatives of Dodge conveyed the property to one Nicolson, which deed 
included the 11.9 feet. In 1910 Louise Beall Gwynn acquired the prop- 


erty of Dodge but this conveyance did not include the 11.9 feet. In 1956 
the heirs of Louise Beall Gwynn conveyed by metes and bounds to ap- 
pellants’ predecessors in title the land. This conveyance did not in- 
clude the 11.9 feet at first but the deed was amended to include the 
phrase ‘and also whatever interest Mrs. Gwynn might have had." Ap- 
pellants’ predecessors in title, Brandt and Harris,then caused a survey 
to be made of the property which indicated the metes and bounds area 
did not include the 11.9 feet. They then entered into negotiations with 
the District of Columbia Government with a view to erecting houses on 
the land. 


In order to comply with building code requirements, Brandt and 
Harris dedicated to the District of Columbia some 16’ of the land for 
the purpose of widening an alley. In this dedication, they both indicated 
that their land did not include the 11.9 feet. They next moved the survey 
stakes, from the points marked by the surveyor, so as to include the 
11.9" of appellee's land. Appellee at this point removed the stakes and 


erected barricades on his property. 


Brandt, appellant herein, and his partner J. Francis Harris III 
then advertised building lots which did not include the 11.9’. The 
partners then erected houses and during their construction, they were 
informed by the District of Columbia government that there was insuf- 
ficient land upon which to construct the houses planned. The partners 
then wrote to the District of Columbia government indicating that when 
they sold the houses, they would sell enough land to comply with the 


code. 
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At the time of the sale of the two lots adjoining appellee, the 
partners Brandt (appellant herein) and Harris did in fact convey enough 
land through the issue of two different deeds. One deed conveying that 
property included properly in their deeds which set out the metes and 
bounds of the land received, and another deed which included the 11.9' 


herein. This resulted in an L shaped lot for appellant Proderick. 


During the entire period of appellee's ownership of the premises, 
the 11.9’ was taxed to him and he periodically cleaned the area up, 
moved dirt, erected fences on top of the retaining wall to prevent 
tenant's children from falling off the wall, appellee's wife planted 
flowers along wall, made repairs, spoke to Mrs. Gwynn while working 
on the lower half of his property. Mrs. Gwynn built a lily pond in the 
rear of her property and built a rose garden near the property line and 
worked same from 1930 to 1956. 


Appellants, on purchase of the property, erected a fence against 
the retaining wall to inclose the 11.9', this being the first fence erected 
by the owners of this property. Appellee immediately filed suit in the 
U.S. District Court for the District of Columbia for trespass and in- 
junction. Appellants answered, claiming title by adverse possession, 
this also being the first time that an action was brought to establish this 
title. 


SUMMARY OF ARGUMENT 


The appellants did not prove by a preponderance of the evidence 
that they had acquired title by adverse possession. It is evident from 
the record that a mistake was made in the area of land originally con- 
veyed to a predecessor in title of appellants, which error was recog- 
nized by later predecessors in title. It is patently obvious that appel- 
lants herein and their immediate predecessor blatantly attempted to 
take land which they knew was not theirs and to convert same to their 
own use. It was only when objection was made that they attempt to justify 


their acts, first by a defect in title, and then by adverse possession. 
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ARGUMENT 


APPELLANTS DID NOT PROVE TITLE BY ADVERSE 
POSSESSION BY A PREPONDERANCE OF EVIDENCE 
Appellee paid taxes on the property during the entire tenure of 

his ownership. (J.A. 10) Erected a fence on top of the wall (J.A. 11), 
visited the property at regular intervals and even told appellant's 
predecessor in title (Mrs. Gwynn) to put up a fence on the property line 
if she did not want children on her property. (J.A. 13) Appellants' 
predecessor also never objected to appellee working the 11.9’ (J.A. 13) 


appellee put up barricades (J.A. 14). 


To establish their case, appellants called one Edwin Moers who 
testified that he visited the property regularly since he was six years 
old and knew that Mrs. Gwynn had planted a rose garden about 10’ from 
wall and a wading pool about 15’ (J.A. 32). He further testified about 
some trees to the rear of the retaining wall but didn't know who planted 
them (J.A. 31). This witness was the person who made the conveyance 
to Brandt and Harris and further stated that according to the District 


survey the property in question belonged to the appellee herein. 


Appellee Brandt admitted he signed a plat stating to the District 
of Columbia government that he did not own the 11.9’ in question (J.A. 
37), and further that he, as a partner to J. Francis Harris, would con- 
vey more land than was shown (J.A. 38) and that this would result in an 
L shaped back yard for appellant Proderick. Brandt further admitted 
that he had had the survey made but moved the stakes and tore down the 
barricades erected by appellee (J.A. 38). He further admitted that the 
land was publicly advertised by his partner as not containing the 11.9' 
and that an inducement for the sale of the houses was their large back 
yards and that this was also advertised. 


Appellant gives a table of points supporting appellant's position. 
The record of testimony indicates that of all of the items mentioned only 


two support appellants’ position, to wit: Moers on the cultivated garden 


which was supposed to be only 5' or 6' from the wall, but Moers did not 
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know if this garden was behind appellee's property and the wading pool 
> according to Boles was some 5’ behind the retaining wall, but was also 


° not behind the appellee's property. 


With respect to the testimony of Moers, this is rebutted by 
Robertson and Gill, Robertson saying they were his own roses and Gill 
saying they were some 12’ to 15' out from the wall. As for Boles, the 
witness Moers said the wading pool was some 15" out from the retaining 


7 < wall and the witness Gill said it was out in the yard. 


This testimony, then, must support appellants' position, if he were 
to prevail. It is submitted that this, in the face of all of the other evi- 
> dence submitted of the actions of appellants’ predecessors in title, would 
¢ not even suffice to rebut appellee were he claiming title by adverse pos- 
. session, let alone bear the burden of proving appellants’ possession by 


a preponderance of the evidence. 


It is submitted that the provisions of the District of Columbia Code, 

& Title 12, section 201, as interpreted by Faulks v. Schrider, 1940, 72 App. 
» D. C. 308, 114 F. 2d 587, govern this point. In order for appellant to 
y, prevail, they must show that their use is open, notorious, continuous and 
adverse. It is further submitted that there were many things which ap- 
pellants’ predecessors could have done, had they honestly believed they 
were holding adversely. The District of Columbia Code again in Title 

- 16, section 1501, provides means of quieting title by adverse possession. 
. This was not done until appellee raised the question. This Court had 

, had occasion to say in Howison v. Masson, 29 App. D. C. 338 and Holtz- 
M man v. Douglas, 5 App. D. C. 397, aff'd in 168 U.S. 278, 42 L. Ed. 466, 


18 S. Ct. 65, that while actual enclosure is not necessary, it is the most 





tangible evidence of intent. And again, in Reid v. Anderson, 13 App. 

D. C. 30, this court stated that a manifest intention of holding and con- 
tinuing the possession adversely such as is necessary will make that 
possession notorious to every one interested in reclaiming ownership. It 


> is further settled that the statute is one of repose and is to prevent 
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parties from further litigation and to settle title which parties have 
suffered to remain unquestioned long enough to assume their acquies- 
cence therein. Louise C. Welch v. Unknown Heirs, Alienees and 


Devisees of John Lipscomb, et al., (1953), 96 App. D. C. 412, 226 F. 2d 
776. 


THE APPELLEE IS ENTITLED TO PUNITIVE DAMAGES 


Reference is made to the record herein. It is readily apparent 
that one of the appellants (Brandt) and the predecessors in title of the 
other appellant, readily knew that they did not own the land in question, 
to wit: their acts of moving stakes set out by the District of Columbia 
government, tearing down barricades, certifying less land to the 
District of Columbia government, obtaining a permit without the land 
in dispute, advertising only the proper area of land, failure to take any 
legal action until sued themselves and having the deeds changed to con- 


form to their unlawful acts. 


It is submitted that they obtained value from same and that their 
acts were wilful and malicious with but one purpose, to increase the 
value of their lawful ownership. Under these conditions, appellee has 
been put to great expense of litigation and has been caused much worry 
and concern, unfair to a man who has attained the age of ninety-two. 


It is submitted this court has had occasion to decide this question in 


Sidney J. Brown v. James R. Coates, DaS-tApp-1D.1C... il, aecided 
January 31, 1958, No. 13,749. 


THE FINDINGS OF THE TRIAL JUDGE SHOULD NOT BE SET ASIDE 


In Summerbell v. Elgin National Watch Co., 94 App. D. C. 220, 
215 F. 2d 323 (1954), this Court stated that "Findings of Fact shall not 
be set aside unless clearly erroneous and due regard shall be given to 
the opinion of the trial court to judge credibility of the witnesses." 


Rule 52 of the Federal Rules of Civil Procedure. This principle has 
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been consistently applied by this Court. Seidenberg v. Seidenberg, 95U.S. 


. App. D.C. 87, 219 F. 2d 769 (1955), Brown v. Holt, 95 App. D.C. 241, 
. 221 F. 2d 133 (1955); Palmer v. Searle, 96 U. S. App. D. C. 417, 221 F. 
. 2d 781 (1955); Martin v. U. S., 96 U. S. App. D. C. 294, 225 F. 2d 945. 
o~ 


The Supreme Court has stated that a "choice between two permissible 
views of the weight of evidence is not ‘clearly erroneous'"’. United 
States v. Yellow Cab Co., 338 U. S. 338,(1949. | The Court of Appeals 
for the Ninth Circuit has said that under the clearly erroneous standard, 


» weight must be given "not only to conclusions drawn by the trier of facts 
> from contradictory testimony, but also to inferences made from testi- 
- mony which does not stand contradicted directly, but the validity of 


which is impugned by other evidence in the record, or by legitimate 
inferences from admitted facts. United States v. Folopulos, 180 F. 2d 
631 (9th Cir. 1950). Also Gladys L. Matthews v. Phillip Matthews, 

ns ___U.S. App. D.C. _, decided June 26, 1958, No. 14,296. It is sub- 


mitted that the trial court in this instance had the opportunity to see and 


r hear the witnesses, even took occasion to question some, and arrived 
> at a decision which is abundantly supported by the record. 
v 
a CONCLUSION 
& 
> It is submitted that the findings of the lower Court were not 
v clearly erroneous but were more than adequately supported by the 


record but that punitive damages should have been granted on the find- 


ings because of the wilful and malicious acts of the appellants. 


Respectfully submitted, 





~ JOHN J. DWYER 
~ 602 5th Street, N. W. 


Washington, D. C. 
“~ Attorney for Appellee 








